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ti" '1l4"1&lcbdl cpy .=rr=r -qcr 'CfcTT Name & Address

1. Appellant
Gujarat Diagnostic Centre, 101-102, Span Trade Center,Opp. Kochrab Ashram,
Paldi Cross-Road, · ·
Paldi, Ahmedabad - 380006

2. Respondent
The Assistant Commissioner, CGST Division-Nl,_Ahmedabad North,7th Floor, 8.

D. Patel House, Naranpura, Ahmedabad-380014

al{ an gr r@lamgrsriihs srgra aar &it as<.re uR zuenRnfa
ft aa; I;a rf@arta ar@ zn yatrur 34a ugaaaar& I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
· as the one may be against such order, to the appropriate apthority: in the following way :

Tral qr g7terr 3mra
Revision application to Government of India :

(1) ta 6qrgca rf,fa, 1994 c#i" er 3rdR aarg ; raj cfi 6fR i p@tar
tTffi cp]° ~-tTRT cfi >I"~ qxi),¢ cfi 3RJT@. W'RT&TUT 3m4er 3ref aRra, na al, fr
iatau, larva f@am, aft ifGr, fta la qua, ia mi, { R4cat : 110001 cp]' c#i" \JfAl"
afeg I
(i) A revision application lies to the__ Under Secretary1 to the Govt. of India, Revision
Application Unit Ministry of Finance, Department ofRevenue,41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE ofthe CEA 1944 in respect of the

. following case, governed by first proviso to sub-section (1) of Section-35 ibid :
. .

(ti) zrf? #l IR # ma sra ht zrf ala a fh# asrIr rI #Ian #
qr f@ft qurm a au qorrma a sra gy mf i, a fa osrir zur rusr i ark
ae faft arr a fas#t masrin ?i itmal 4fathr g{ st

(ii) In ·case of any loss of good • occur in transit from a· factory to a
warehouse or to_ another factory or · use to another during the course of
processing of the goods in a warehou ther in a factory or in a warehouse.
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(p) mnra are fa#l rg ar v2fufRa mG w umr faff sq#hr zre aa mr r
Tr«a zycs a Rae a lITf.@ if \Jll" 'l:rR"efas fr«@ r q2 Ruffaa ear ·

(A) In case of rebate of duty of excise on goods exported to any country or territory
• outside India of on· excisable material used in the mantlfacture of tlie, goods
which are exported to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

sif sen«a #l snrer zgca qrar a fg Git sq@l fs ma # nu{&sit ha amt it gr
rrr gifr ynfa aga, sr@ta grr uRa a mu u qrarfa arf@fm (5.2) 1998

.·tfffi 109 err fga fhg ·gt

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made:there under and such
order is pas.sed by :the Commissioner (Appeals) on or after, the date appointed ·
under Sec.109'of the Finance (No.2) Act, 1998. ·

(1) it snaa zyea (rat) Pura6Rh, 2001 cf> f.n:r:r 9 cf> 3@l@ fctPf Fcf15c >f"Cf.:f. "fRsllt ~-8 if cIT ·
qfait , )fa sir?gr If amt )fa Rafa4lft gr-sir?r gi srft srkr at
at-a uRiarr fr 3mar fhzn urr aif@gt sr arr arar <. nr grsfhf a aiifa ear
35-~ if~. ~ cf> :f@f1 cf> ~ cf> xTTl?:f t'l-3llx-6 'cl@R. ct)- >fR!" ~· 6FTT ~ I

The above application shall be made in duplicate in Form· No'. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date· on which the order sought to be appealed against fs communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appear. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under fylajor
Head of Account.

(2) · ~~ cf) -ml?:f ui icav go clg q? za maa zl al qt 2oo/-- #tr 41al
allg 3he urei via vang at aunt st at 4ooo/- #6t # 4ram dt.ur;]

The revision application shall be accompanied by a fee of Rs.200/.,. where the
amount involved is Rupees One Lac or less and Rs.1,000/-, where the amount
involved is more than Rupees One Lac.

#tar zycan, tr surer zyea vi aa 3rgttu znznf@raw # uf 3r4tea-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a surer zyca a#f@fu, 1944 # arr 35-#r/35-~ cf> 31crfu :-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

'3cfcifB:tRs,a 9Ri:U Ct 2 (1) en "t!'.~ ~ cB" 3fcYITcIT at 3rfta, 3r4tatm fr yea,
ht Una gca a hara arflRt1 mrznf@raw1 (free). #t 4fa &#ta ff0at,
s8Tetra # 2"+,7, g,If] 14d1,3/#al ,f74IR,34Isla -3800o4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in ·ara-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuf? za 3mar i a{ r srr?sii r rsr ir ? at re@ pr ailr f#r gar
rfara ±r h far ur afg sa rs4 a it gg ft f @xm LJcfi ffl ~ ffi * fuC!
zJenRe,fa arf)tr nzneravr at ya rat zna)ral at ya 3mat fan urar &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) nrarau ye arf@fr 497o zrm zit@er at srjqP-4 a siaft fetfRa fhg 1a r
3ra zn pr 3r?gr zqeRenf fufu qf@rant am?r ?i.rat 4t ya IR u 6.so h
cBT urarcu ye eaem zlnr argy

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5)
0

sit if@r +mi at fiaur aa cf@ faii al 3it ft eznr 3raft fan a & vit
ft zyca, ft Gar yea g ara 3n4la)r mrnerawr (aruff@f@;) fr4, 1982 a
frrf%a%1

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) v@ta yea, tu snraa yea vi tar 3r@tr znrzn@raw (free), uf sr4cit
~ lf CPCfc5!l l=IFf (Demand) ~ ?;6' (Penalty) cBT 1o%a #a e4farf ?tare@if,
3ff@raaaqaero #lsvu & I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

#{ta3ala zea sitarab oiafa,mfrgm "afaralair(Duty Demanded) -
(i) (Section)~ 11DW~trrml«f xrf.tr;
(ii) mmT@q~~ clft xrr.tr;
(iii) hf@Reefail ahPu oha«aa rRr.

> uqasravifara]use qasr #l geari, sr8hr a1faakaRuqafa
furrare.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,

'°'~~;:"~!~~ provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
'-l...!!J~0~ .r\i oted that the pre-deposit is a mandatory condition for. filing appeal before± £gESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
\i . ; ,, f i 1f the Finance Act, 1994) . ·
~"o.,, -- .l.l Under Central Excise and Service Tax, "Duty demanded" shall include:

.,,.,,.,,0 * ·0..,r,; (i) amount determined under Section 11 D;
--*- (ii) amount of erroneous Cenvat Credit taken;

(iii) amount,payable untjer Rule 6 of the Cenvat Credit Rules.
rerr2r#ufar4haursur k rrr sen zyes srzrar zyeau zus Rafa gtalf@au Tu yea
i), 10% 1jTRrH'Q"{sjt srgibaa avs fa1f@a gtas aus&1o '1JT@H 'Q"{ c!ft 'GIT~ '6' I

In view of above, an appeal against this order s)lall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."



F.NO. GAPPL/COM/STP/1513/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Gujarat Diagnostic Centre, D-270, Sobo

Center, Near Arohi Royal Bunglow, Behind Suncity, Off. S.P. Ring Road, South Bopal,

Ahmedabad - 380058 (hereinafter referred to as "the appellant") against Order-in-Original

No. GST-06/D-VI/O&A/340/GUJARAT/AM/2022-23 dated 28.11.2022 (hereinafter referred

to as "the impugned order") passed by the Assistant Commissioner, Central GST, Division

VI, Ahmedabad North (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AANFG3115D. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2015-16, it was noticed that the appellant had earned an

income of Rs. 24,81,308/- during the FY 2015-16, which was reflected under the heads "Sales

I Gross Receipts from Services (Value from ITR)" filed with the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but has neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies of relevant

documents· for assessment for the said period. However, the appellant had not responded to

the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGST-06/04­

933/O&A/GUJARAT/2020-21 dated 24.03.2021 demanding Service Tax amounting to Rs.

3,46,190/- for the period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; recoveries of late fees from the appellant under Section 70 of the Finance

Act, 1994 read with Rule 7C of the Service Tax Rules, 1994; and imposition of penalties

under Section 77, and Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 3,46,190/- was

confirmed under proviso to Sub-Section (I) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015-16. Further,

(i) Penalty of Rs. 3,46,190/- was imposed on the appellant under Section 78 of the Finance

. Act, 1994. (ii) Penalty of Rs. 2,000/- was imposed on the appellant under Section 77 of the

Finance Act, 1994; and (iii) Ordered for recovery of late fees of Rs. 40,000/- from the

appellant under Section 70 of the Finance Act, 1994 read wit no-+or Service Tax

Rules, 1994.
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F.N0. GAPPL/COM/STP/1513/2023-Appeal

Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

• The appellant are engaged in doing business of Pathology Laboratory in the name of

Gujarat Diagnostic Centre. Their total sales income is Pathology laboratory income,

which was shown as sales of service in income tax return.

• The term 'clinical establishments' is defined in the Notification No. 25/2012-ST dated

20.06.2012, as - "Clinical establishment" means hospital, nursing home, clinic,

sanatorium or any other institution by whatever name called, that offers services or

facilities requiring diagnosis or treatment of care for illness, injury, deformity,

abnormality or pregnancy in any recognized system of medicines in India, or a place

established as an independent entity or a part of an establishment to carry out

diagnostic or investigative services of diseases." Their services were exempted from

Service Tax as per Sr. No. 2 of the Notification No. 25/2012-ST dated 20.06.2012,

being a clinical establishment carried out diagnostic of diseases and providing health

care services.

• As their Pathology laboratory service is exempt and they were not liable to pay the

service tax, therefore, they have not taken registration and not filed any return.

• They have submitted copy of Income Tax Return, Balance Sheet, Profit & Loss

Account, sample copies of invoices issued by them and a registration certificate of Dr.

Niraj Kothari issued by Gujarat Medical Council.

4. Personal hearing in the case was held on 11.08.2023. Shri Naigam Shah, Chattered

Accountant, appeared on behalf of the appellant for personal hearing and reiterated

submissions made in appeal memorandum. He submitted that the appellant is providing

diagnostic services which are exempted vide Sr. No. 2 of the Mega Exemption Notification

No. 25/2012-ST. Sample invoices and degree certificate for the same along with profit loss

account, and balance sheet is enclosed with appeal. Based on the same, he requested to set

aside the impugned order which was passed ex-parte without any verification, merely on the

basis of the income tax data.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be

decided in the present appeal is whether the impugned order edtb 'udicating

authority, confirming the demand of service tax against the appel wcwe-so rest and
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F.No. GAPPL/COM/STP/1513/2023-Appeal

penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period FY 2015-16.

6. It is observed that main contention of the appellant· is that their services were

exempted from Service Tax as per Sr. No. 2 of the Notification No. 25/2012-ST dated

20.06.20 I 2, being a clinical estabiisiunent can'ied out diagnostic of diseases and providing

health care services. It is also observed that the adjudicating authority passed the impugned

order ex-parte.

7. I find that in the SCN in question, the demand has been raised for the period FY 2015-

16 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of·

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in
Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices
based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of
indiscriminate show cause notices. Needless to mention that in all such cases where
the notices have already been issued, adjudicating authorities are expected to pass a
judicious order afterproper appreciation offacts and submission ofthe noticee. "

7.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax, specifically, tuAnne t is already

registered with Service Tax department and filed their ST-3 Ret
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8. It is observed from the case records that the appellant i.e. Gujarat Diagnostic Center

engaged in the business of a pathology laboratory in which various testing services in relation

to diagnostic testing to Humans are provided. The appellant have also submitted Dr. Niraj

Kothari's Certificate No. G-23365 dated 15.11.1995 & G-15490 dated 14.05.2008 issued by

the Gujarat Medical Council and their Certificate showing Post-Graduate Diploma in Clinical

Pathology.

8.1 As regards the exemption claimed by the appellant, it is observed that as per Sr. No. 2

of the Notification No. 25/2012-ST dated 20.06.2012, Health Care Services provided by a

clinical establishment or an authorized medical practitioner or para-medics, are exempted

taxable services from the whole of the service tax leviable thereon under section 66B of the

said Act.

8.2 As per definition of Health Care Services given in Para 2(t) of the Notification No.

25/2012-ST dated 20.06.2012, "Health Care Services" - means any service by way of

diagnosis or treatment or care for illness, injury, deformity, abnormality or pregnancy in any

recognized system of medicines in India and includes services by way of transportation of the

patient to and from a clinical establishment, but does not include hair transplant or cosmetic

or plastic surgery, except when undertaken to restore or to reconstruct anatomy or functions of

body affected due to congenital defects, developmental abnormalities, injury or trauma.

8.3 Further, as per definition of Authorised Medical Practitioner given in Para 2(d) of the

Notification No. 25/2012-ST dated 20.06.2012, "Authorised Medical Practitioner" means a

medical practitioner registered with any of the councils of the recognized system of medicines

established or recognized by law in India and includes a medical professional having the

requisite qualification to practice in any recognized system of medicines in India as per any

law for the time being in force.

8.4 Further, as per definition of Clinical Establishment given in per Para 2j) of the

Notification No. 25/2012-ST dated 20.06.2012, "Clinical Establishment" means a hospital,

nursing home, clinic, sanatorium or any other institution by, whatever name called, that offers

services or facilities requiring diagnosis or treatment or care for illness, injury, deformity,

abnormality or pregnancy in any recognized system of · · · dia, or a place

established as an independent entity or a part of an estab sHaept-ax diagnostic or

investigative services of diseases.
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F.No. GAPPL/COM/STP/1513/2023-Appeal

In view of the above, I find that the Health Care Services provided by a clinical

establishment, an authorized medical practitioner or para-medics, are exempted from the

whole of the service tax leviable thereon under section 66B of the said Act. In the present

case, the appellant i.e. Gujarat Diagnostic Center providing services of in relation to

diagnostic testing to Humans in their Pathology Lab. Thus, I find that during the FY 2015-16,

the appellant had received income from providing services of in relation to diagnostic testing

to Humans, which is covered under the definition of Clinical Establishment as defined under
4

Para 2(j) of the Notification No. 25/2012-ST dated 20.06.2012.

8.6 In view of the above, I am of considered opinion that the appellant during the FY

2015-16 were engaged in providing Health Care Services, which are exempted from levy of

the service tax thereon under Section 66B of the Finance Act, 1994 in terms of Sr. No. 2 of

Notification No. 25/2012-ST dated 20.06.2012. Thus, the income received by them during the

FY 2015-16 is not liable for Service Tax as demanded under the instant Show Cause Notice.

The impugned order is not legally sustainable on merits and is liable to be set aside. Since the

demand of service tax is not sustainable on merits, there does not arise any question of

charging interest or imposing penalty in the case.

9. Accordingly, I set aside the impugned order and allow the appeal filed by the
appellant.

The appeal filed by the appellant stands disposed of in above terms.

«0%2ta°
(Shiv Pratap Singh)

Commissioner (Appeals)

Attested

(R. C&iyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST
To,
M/s. Gujarat Diagnostic Centre,
D-270, Sabo Center, Near Arohi Royal Bunglow,
Behind Suncity, Off. S.P. Ring Road,
South Bopal, Ahmedabad - 380058
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Appellant
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The Assistant Commissioner,
CGST, Division-VI,
Ahmedabad North

F.No. GAPPL/COM/STP/1513/2023-Appeal

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division VI, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGT, Ahmedabad North

(for uploading the OIA)
«$3Guard File
6) PA file

• %
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